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Often when a person first faces a life-changing disabling event, difficult financial questions will arise.  The first question: “How will I replace my lost income if I cannot work?”  The second: “How will I treat my disabling medical condition if I no longer have health insurance?”  The first issue can be addressed by applying for Social Security and Long-Term Disability benefits.  The second issue is a little more difficult since Medicare benefits for someone qualifying under Social Security may be up to two years away.  With all the faults of the current health care system, there is limited relief for such people through COBRA.

COBRA, which stands for the uninspiring name of “Consolidated Omnibus Budget Reconciliation Act of 1986,” provides an opportunity for persons who belonged to an employee group health plan (with 20 or more employees) to temporarily maintain their health coverage after terminating their employment.  They must have belonged to the group health plan at the time they lost their job for reasons other than gross misconduct or had their hours reduced so that they no longer qualified for the group health plan.  Termination is just one of the “qualifying events” defined under 29 U.S.C. § 1163 and is the one typically faced by disabled clients.  

The general rule for the length of time that employers must provide COBRA coverage for those who lost their job or had a reduction in hours is 18 months.  29 U.S.C. § 1162(2)(A)(i).  However, if a terminated employee is found to be disabled by Social Security within 60 days of the qualifying event, coverage is extended to 29 months as long as the plan administrator is notified within 60 days of SSA’s determination and before the initial 18 month coverage period elapses.  29 U.S.C. § 1162(2)(A)(v).

There are other types of qualifying events that provide relief if the employer goes bankrupt or the employee’s spouse or dependents (other qualified beneficiaries) would lose their health coverage.  Normally, if the employer ends group health coverage for all employees, it is not required to continue COBRA coverage for former employees.  But if the employee loses health coverage because the employer goes bankrupt, the employee can still qualify for COBRA coverage for life.  29 U.S.C. § 1163(6); § 1162(2)(A)(iii).  Spouses and dependents can receive COBRA benefits for 36 months upon the death of or divorce from the covered employee.  29 U.S.C. § 1163(2)(A)(iv).  If a dependent child becomes no longer a dependent, the coverage period is also 36 months.  Id.  If any additional qualifying event occurs after the employee is terminated or has a reduction in hours, the period is extended to 36 months.  29 U.S.C. §1162(2)(A)(ii).

In order for COBRA to work, the employer, the plan administrator (usually the insurance company), and the covered employee or other qualified beneficiary have to fulfill certain obligations.  The employer must notify the plan administrator within 30 days of the qualifying event.  29 U.S.C. § 1166(a).  The plan administrator must then notify the former employee within 14 days of notification by the employer.  29 U.S.C. § 1166(a)(4), (c).  The plan administrator must allow the former employee 60 days to elect to continue health coverage under COBRA and another 45 days after making the election to pay the first premium.  29 U.S.C. § 1162(3).  The covered employee or beneficiary can elect COBRA coverage anytime within the first 60 day period, even if she first waives coverage during this period.  Id.  For qualifying events other than termination, such as divorce or a dependent child becoming no longer a dependent, the covered employee or qualified beneficiary must notify the plan administrator within 60 days of the event.  29 U.S.C. § 1166(a)(3).  Coverage would become effective on the date of the qualifying event.

The employer and plan administrator must provide health coverage at least at the same unsubsidized premium offered to all other employees on the group plan plus 2% for administrative costs.  29 U.S.C. § 1162(3).  Thus, if the employer normally subsidizes premiums for its employees, it is not required to subsidize premiums for former employees on COBRA.  Although this may result in severe sticker shock for the beneficiary who was used to paying a fraction of the cost, the amount would likely be much lower than premiums charged on an individual health plan.


The employer can end COBRA coverage for the former employee early if it ends group health coverage for employees altogether.  29 U.S.C. § 1162(2)(B).  The employer can also cut COBRA short if the beneficiary joins another group health plan (unless it excludes or limits pre-existing conditions), if the beneficiary becomes qualified for Medicare after the COBRA election
, or neglects to pay premiums on time (within 30 days of the date due). 29 U.S.C. § 1162(2)(C)-(D).  There is also a provision that allows employers to end COBRA coverage early if the beneficiary once qualified for a COBRA extension from 18 to 29 months due to qualifying for Social Security disability but later receives a “final determination” from the SSA that there is no disability. 29 U.S.C. § 1162(2)(E).  However, this provision is unlikely to be invoked since final determinations generally take longer than 29 months.

The former employee or other beneficiary, on the other hand, has an obligation to meet all the notice requirements set out above and pay all premiums in full and on time, or risk losing COBRA coverage.  29 U.S.C. § 1162(2)(C).  If the employer does not subsidize COBRA premiums, the employee may qualify for a reduction in premium to 35% of the group plan rate if the qualifying event is an involuntary job loss between September 1, 2008 and December 31, 2009.  American Recovery and Reinvestment Act, Pub. L. No. 111-5, § 3001, 123 Stat. 115, 456-67 (2009). 
Conclusion


COBRA can provide valuable protection in the precarious world we are in today.  Losing a job due to a disability or any other reason does not mean losing health insurance.  However, it is important that employers, insurers, and employees all know their obligations under COBRA so that it provides the safety net for such vulnerable people that was intended by the law.
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